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Opinion No. JM=-222

P. 0. Box 1748 Re: Whether article 4413(29bb)
Austin, Texas 78757 requires unarmed security per-
sonnel who are employees of

individual retailers to register
with the Texas Board of Private
Investigators and Private Security
Agents

Dear Ms. Moore:

You ask whether article 4413(2%b), V.T.C.S5., requires unarmed
security personnel who are employees of individual retailers to
register with the Texas Board of Private Investigators and Private
Security Agents. It 1s our opinion that registration is not required
for such unarmed serurity personnel when they are employed exclusively
and regularly by ore employer in connection with the affairs of only
that employer and :he relationship of the retailer and the security
personnel is that of an employer and employee,

Prior to the enactment of chapter 523, Sixty-eighth Legislature,
article 441i3(29bb) required only employees of the licensees under that
act who were employed as private investigators, managers, or branch
managers to register with the Board of Private Investigators and
Private Security Agents. Section 32(a), as amended by Acts 1983,
Sixty-eighth Legislature, chapter 523, page 3047, now provides the
fellowing:

(a) Aa individual who is employed as a private
investigator, manager, branch office manager,
alarm systems installer, noncommissioned private
security officer, or private security consultant
must register with the board within 10 days after
the commeicement of such employment,

"Noncommissioned private security officer" is not defined but we
believe that unarmel security personnel are included in that category.
However, section 3(z) of the act excludes numerous persons from all
provisions of the a::. Section 3(a)(]) provides that:
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(a) This Act doas not apply to:

(1) a person employed exclusively and
regularly by one cmployer in connection with the
affairs of an employer only and where there exists
an employer-emplyyee relationship; provided,
however, any perscn who shall carry a firearm in
the course of his employment shall be required to
obtain a private sacurity officer commission under
the provisions of this Act.

Section 3(a)(l) has not been expressly repealed by the
legislature. Although it was re-enacted by both chapter 654 and
chapter 969 of the Sixty-eighth Legislature, it has remained unchanged
in substance since the orizinal enactment of article 4413(29bb) in
1969, It is well established that a provision which is not expressly
repealed may be repealed by implication to the extent of a conflict by
a subsequent enactment that clearly conflicts in such a manner that
both cannot be enforced. See Cillam v, Matthews, 122 $.W.2d 348 (Tex.
Civ. App. -~ Fort Worth 1938, writ dism d). However, repeal by
implication 1is not favored c¢r presumed and is supportable only when
the conflicting provisions are so repugnant that both cannot stand.
See Dendy v, Wilson, 179 S.V.2d 269 (Tex. 1944); Townsend v. Terrell,
16 S.W.2d 1063 (Tex, Comm'n App. 1929, opinion adopted); Hunnicutt v.

Lee, 16 S.W.2d 968 (Tex. Civ. App. - Dallas 1929, no writ). Since -

repeal by implication is not favored, old and new statutes that are
not positively repugnant will each be construed so as to give effect
to both, if possible. See tole v. State, 170 S.W. 1036 (Tex. 1914);

Bank of Texas v. Childs, 0ol5 S.W.2d 810 (Tex. Civ. App. - Dallas
1981), rehearing denied, 634 S.W.2d 2 (Tex. Civ. App. - Dallas 1982),

rev'd on other grounds, 103 S. Ct. 3369 (1983), reh'g denied, 104 S,
Ct. 39 (1983).

In our opinion, the current provisions of section 32(a) and
secticn 3(a)(l) of article 4413(29bb) are not sufficiently repugnant
to each other to invoke the doctrine of implied repeal. Chapter 523
added three additional categories of individuals who are required to
register under section 3:Z(a), namely, alarm systems installers,
nencommissioned private security officers, and private security
consultants. Assuming that the added category of noncommissioned
private security officers includes the unarmed security personnel in
question and otherwise would require their registration, section
3(a)(l) applies to and exempts the limited group in that category that
are unarmed security personnel employed exclusively and regularly by
one employer in connection with only that employer's affairs, if their
relationship is that of an employer and employee. Any other unarmed
security persomnel, such as those who are not employed exclusively or
regularly by one employer or who perform services on a contractual
basis instead of an employer-employee basis, are not exempt from
article 4413(29bb) by the e:xception provided by section 3(a)(l).
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We conclude that the amendment to section 32(a) does not
impliedly repeal the longstanding exemption from the act provided by
section 3{a)}{l) and that tte provisions of both sections continue to
have effect and meaning. W2 note that, if this construction does not
reflect the intent of the legislature, that body may effect its intent
by means of a simple amendment to the statute.

SUMMARY

The exclusion from the provisions of article
4413(2¢bb) granted to certain persons by section
3(a)(1) of that act was not expressly or impliedly
repealed by the  regular session of  the
Sixty-eighth Legislature., Therefore, registration
with the Texas Board of Private Investigators and
Private Security Agencies 1is not required for
unarmed security jersonnel employed by individual
retallers when they are employed exclusively and
regularly by one employer in connection with the
affairs of only thet employer and the relationship
of the retailer and the security personnel is that
of an enmployer anc employee.
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